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Any person aggrieved by this Order-In-Appeal issued under the Central Excise Act
1944,may file an appeal or revision application, as the one may be against such order, to the
appropriate authority in the following way :

'lTim m"cfiR cITT "TffiaruT~
Revision application to Government of India :

(1) }tr urea zycn 3nf@frzm, 1994 #6ht err arr3 a4a +; 1WwfT k a i qtmr ear at '3"([-~ cB" ~~re sirfa ya)em area anef Ra, ma var, fa +iana, Ga f@mm, a)ft sifrc, fta ta +rd,
ia mf, { fact : 110001 cITT cffi" urAr 'c!T~ I
(i) A revision application lies to the Under Secretary, to the Govt. of India, Revision
Application Unit Ministry of Finance, Department of Revenue, 4" Floor, Jeevan Deep Building,
Parliament Street, New Delhi - 110 001 under Section 35EE of the CEA 1944 in respect of the
following case, governed by first proviso to sub-section (1) of Section-35 ibid:

(ii) zaf ma at IBmmsra wft rf arat fa5ft ruerur znT 3r arar i zn fcITTlr 'l-rumrfR ~
a@ Tuerm umrd g; mf #i, zur fav# rusmr n aver i ar& a fh4arrzur ff rusrm i z
mr l usu k ah g{ t I
(ii) In case of any loss of goods where the loss occur in transit from a factory to a
warehouse or to another factory or from one warehouse to another during the course of
processing of the goods in a warehouse or in storage whether in a factory or in a warehouse.

(b) In case of rebate of duty of excise on goods exported to any country or territory outside
India of on excisable material used in the manufacture of the goods which are exported
to any country or territory outside India.
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(<£1") ~ er; efIBx fcITTfr ~ m m ll mffmr l:rrc;f q~ m l:rrc;f er; fqffu #j sq]hr zrc ace u seq4a

yG #R mi i it nra # efIBx Raft zg z rrRuff el

(b) In case of rebate of duty of excise on goods exported to any country or territory outside
India of on excisable material used in the manufacture of the goods which are exported
to any country or territory outside India.

(1f) ~~ <ITT :r@R fcp-q" WIT 11ffif er; as (in n per i) [fa f9at -rmi- 11m- "ITT I

(c) In case of goods exported outside India export to Nepal or Bhutan, without payment of
duty. .

aifaalatnzyca :rmr-=r er; fu~ mr ~ cfiRsc 1=fRf at n{ &stk ha amr ui za rrr vi
fa # 4rRa 3nzgari, sr@ # &m uTR a) I R zJr qr T-j fclm ~ (.:f.2) 1998 eITTT 109 &m
frgar Rs¢ nr; it

(d) Credit of any duty allowed to be utilized towards payment of excise duty on final
products under the provisions of this Act or the Rules made there under and such order
is passed by the Commissioner (Appeals) on or after, the date appointed under Sec.109
of the Finance (No.2) Act, 1998.

~~~.(wfrc;r) m:ncrcfr, 2001 er; f.TT!T1 o aiafa Raff{e qua in y--s j at uRzi i, )fa
arr? a u smear fa feta cft;:r 1=Jm er; 4fa po--arrest y 3rt a?r 6t at-at ,Rzji # rr fa
3raga fhsznr utar a1Reg1 Ur mer arar <. l gruff a sifa qr 35-~ T-j~ tJfr er; :r@R er;
~ cfi ~ ir3TR-6 'eJ@lrf ht f ft et#t af@

The above application shall be made in duplicate in Form No. EA-8 as specified under
Rule, 9 of Central Excise (Appeals) Rules, 2001 within 3 months from the date on which
the order sought to be appealed against is communicated and shall be accompanied by
two copies each of the 010 and Order-In-Appeal. It should also be accompanied by a
copy of TR-6 Challan evidencing payment of prescribed fee as prescribed under Section
35-EE of CEA, 1944, under. Major Head of Account.

(2) Rfer 3mla a arr ui viaa va arg qt 'lff '3xffi cpl=[ "ITT ID xii"Cf<f 200/- i:fiR:T 1J1RfR <l5T 'GfT1;/
3ITT" Gisi vivaaarr unr st 'ffi 1000 /- <l5T ~ 'lj1RIR <l5T 'GfT1;/ I

The revision application shall be accompanied by a fee of Rs.200/- where the amount
involved is Rupees One Lac or less and Rs.1,000/- where the amount involved is more
than Rupees One Lac.

tr zyca, ht sna zycs vi ara 3ft4tr nznf@raw1 uf 3r@)Ga
Appeal to Custom, Excise, & Service Tax Appellate Tribunal.

(1) a4ta swra zrcas nf@,fr4, 1944 #t err 35-efi/35-~ cfi 3Ti'J1m:

Under Section 358/ 35E of CEA, 1944 an appeal lies to :-

qffra uRb 2 (1) ii arg 3a # srrt al 3r4t , sr@cat ma #tr ycca , htu ureayea v hara ar4tat +nrn1@raw (Rrez) 4t ufa eftu f)fear, rsmarara i sit-2o, qe srfaea
c/>A.11"3°-s, TfEITOfr ~. ~t\l-JC:l<IIC:-380016

0

0

(1)

(a) To the west regional bench of Customs, Excise & Service Tax Appellate Tribunal
(CESTAT) at 0-20, New Metal Hospital Compound, Meghani Nagar, Ahmedabad: 380
016. in case of appeals other than as mentioned in para-2(i) (a) above.

The appeal to the Appellate Tribunal shall be filed in quadruplicate in form EA-3 as
prescribed under Rule 6 of Central Excise(Appeal) Rules, 2001 and shall be
accompanied against (one which at least should be accompanied by a fee of Rs.1,000/-,
Rs.5,000/- and Rs.10,000/- where amount of duty / penalty / demand / refund is upto 5
Lac, 5 Lac to 50 Lac and above 50 Lac respectively in the form of crossed bank draft in

favour of Asstt. Registar of a branch of any nominate public sector bank of the place
where the bench of any nominate public sector bank of the place where the bench of the
Tribunal is situated. .,..,.. 1e'ci ~
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(3) ~ ~ am ~ ~ ~ 3lKffl <ITT-~ NITT ~ m ~ ~~ $ ~ m <ITT :fTT'IR~ ~ x'f

fcl;?:rrs a1Reg zaa # @ha a; sf fcn fum trcfi ffl x'f ffl fr; zqenferf 3rq)tr nznf@raw1 at
a 3rah zq 4a val at va am4aa f@ha mmr t1

(4)

In case of the order covers a number of order-in-Original, fee for each 0.1.0. should be
paid in the aforesaid manner not withstanding the fact that the one appeal to the
Appellant Tribunal or the one application to the Central Govt. As the case may be, is
filled to avoid scriptoria work if excising Rs. 1 lacs fee of Rs.100/- for each .

nrzrarzr zyen 3rfefrzm 4s7o zren vizier al r[-1 # aiaf fffRa fg 34a a arr4ea a WJ"
3Ir?gr zuenRenf fufu ,fear) 3mar i g@ta at ya wR u 6.6.5so ha at mzuazu zyca feaz T
&tr aRey

One copy of application or 0.1.0. as the case may be, and the order of the adjournment
authority shall a court fee stamp of Rs.6.50 paise as prescribed under scheduled-I item
of the court fee Act, 1975 as amended.

(5) sasi -mrlmr l=fT1wTTt fjru av cJRif fri<JTJT cr,r 3TR it)- 'cZIA ~ fcl;,:rr "GTim % "GIT "'RllTT ~. ~
qr zyc g tar ar4tat mznferaw (araff@fer) f.t<r:r, 1982 ~ frrw % I

Attention in invited to the rules covering these and other related matter contended in the
Customs, Excise & Service Tax Appellate Tribunal (Procedure) Rules, 1982.

0 (6) vi zyea, #sra snr«er zea vi tar ar4tar rrafrT (fee), mff 3llTfffi cf; ~ ~~

"JIT<Tf (Demand)~ i.s (Penalty) <ITT 10% qa sa an 3fear4 ?n raif@h, 3rf@raaarqa srm
10~~ % !(Section 35 F of the Central Excise Act, 1944, Section 83 & Section 86
of the Finance Act, 1994)

4Jc;-&lll 3eulare 3it tarah 3iaiia, nf@er z)a "~ml""JIT<Tf"(Duty Demanded) -
(i) (Section)m 11D$~ 'Fv}·~~;

(ii) fanarr crl hf@z RR uf@;
(iii) adzh@z fri ah fer 6 harr2zr~-

c:> % qa sa 'ifr 3rqr' ii uz qa arm fl a=car a, 3r4ta' aura a $ fc;rQ" ~ Qrc=T

Gfc,T ~ .rrm i .

0 For an appeal to be filed before the CESTAT, 10% of the Duty & Penalty confirmed by
the Appellate Commissioner would have to be pre-deposited, provided that the pre
deposit amount shall not exceed Rs.1 O Crores. It may be noted that the pre-deposit is a
mandatory condition for filing appeal before CESTAT. (Section 35 C (2A) and 35 F of the
Central Excise Act, 1944, Section 83 & Section 86 of the Finance Act, 1994)

Under Central Excise and Service Tax, "Duty demanded" shall include:
(i) amount determined under Section 11 D;
(ii) amount of erroneous Cenvat Credit taken;
(iii) amount payable under Rule 6 of the Cenvat Credit Rules.

~ ~ 3lm"Qr $ mct 374l uf@awr h raar srzi area 3rzrar 2re z c;os fclc.11Ra ~ {TI"
"JITilT fco1r ar erean h 1o% 0rara u 3it srgi ha us Raif2a gt a av $ 10% 0I1ITT
u Rt r raft ?t
6(1) In view of above, an appeal against this order shall lie before the Tribunal on payment of
10% of the duty demanded where duty or duty and penalty are in dispute, or penalty, where
penalty alone is in dispute."
II. Any person aggrieved by an Order-In-Appeal issued under the Central Goods and
Services Tax Act,2017/lntegrated Goods and Services Tax Act,2017/ Goods and Services
Tax(Compensation to states) Act,2017,may file an appeal before the appropriate author"t .
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V2(GST)33/EA-2/North/Appeals/18-19

ORDER IN APPEAL

The below mentioned departmental appeal have been filed by

Assistant Commissioner, Division VII, CGST & Central Excise, Ahmedabad-North

Commissionerate,[for short -'adjudicating authority'] under Section 107 of the

Central Goods and Services Tax Act, 2017, the details of which are as follows:

Name of the 010 No. & date Review Order No. passed Appeal No.
respondent issued under Form by the Pr. Commissioner,

GST RFD 06 CGST & C.Ex.,
Ahmedabad North
Comm'rate
[in terms of Section 1 07(2)
of the CGST Act, 2017]

M/s. Hi-Tech Di-VII/GST 47/2018-19 dtd 07.01.2019 V2{GST)33/EA-
iSolutions LLP, Hi- Refund/133/ Hi 2/ North/

Tech House, Tech/2018 dated Appeals/18
B/h V-Murti 02.07.2018 19

Complex, Gurukul
Road, Memnagar,

Ahmedabad.

2. Briefly, the facts are that the respondent, filed a refund claim of Rs.

9,61,932/- for IGST, Rs. 6,47,491 /- for CGST and Rs. 6,47,491 /- for SGST for the month of.

December, 2017, seeking refund of Input tax credit lying unutilized on account of

zero rated supplies made without payment of tax in terms of Section 54 of the

Central Goods and Services Tax Act, 2017, read with Rule 89 of the Central Goods

and Service Tax Rules, 2017. The adjudicating authority vide his impugned 010

dated 2.7.2018, sanctioned Rs. 9,61,932/-in respect of IGST, Rs. 6,33,942/- in respect

of CGST and Rs. 6,33,942/- towards SGST.

0

0
3. During the course of post audit, it was observed that the refund claim is

inadmissible as the turnover "of zero rated supply of service mentioned in their RFD-

01 A was not correct in terms of details furnished in the refund claim papers viz.

statement 3 u/r 89(2) and FIRC certification/documents from their bank regarding

payment receipts. It is also observed that in many cases, the respondent has

received payments after the claim period; that the adjusted turnover should have

been calculated in terms of Rule 89(4)(D) of the Central Goods and Service Tax

Rules, 2004. Thereafter on the impugned OIO, having been examined for its legality

and propriety, the Pr. Commissioner, CGST & C.Ex., Ahmedabad-North

Commissionerate vide his aforementioned Review Order, directed the Assistant

Commissioner, Division-VII to file the aforementioned appeal, raising the following

grounds:
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¥ V2(GST)33/EA-2/North/Appeals/18-19

• that the respondent had shown the turnover of zero rated supply of service as
Rs.56454840/- in their RFD-01 A; that on scrutinizing the documents ie.
statement 3 u/r 89(2) and FIRC certification/documents from their bank
regarding payment receipts, submitted by the respondent, it was noticed
that they were not eligible for the said refund;

• that the respondent has received payments after the relevant period;
• that the impugned 010 be set aside and the erroneous refund of Rs.9,61,932/

in respect of IGST, Rs. 6,33,942/-in respect of CGST and Rs. 6,33,942/- towards
SGST be recovered along with interest.

4. The respondent vide his cross objections dated 27.02.2019, submitted the

following:

0

0
5.

• that they are an 100% EOU engaged in supplying information technology
and IT enabled services; that they were. making zero rated supply of
services without payment of IGST under Letter of Undertaking and hence
as per provision of Section 54 of the CGST Act, 2017 read with Rule 89 of
the CGST Rules, 2017, they are eligible to claim a refund of Input Tax
Credit(ITC);

• that in terms of clause (D) of Rule 89(4) of the CGST Rules, 2017, the
turnover of zero rated supply of services is based on the payment received
and not on the basis of amount billed;

• that GST being a new law and highly technical subject, they were not
aware about the above determination of turnover of zero rated supply of
services and while filing refund claim they have calculated the amount
based on total turnover instead of turnover of zero rated supply of services
as defined in rule 89(4);

• that as per their annexure 1, submitted with the cross objection, the excess
refund is Rs.5,47,242/- and not Rs. 22,29,816/- as stated in review order and
department appeal;

• that in review order dated 07.01.2019, entire amount of refund for period
December, 2017 granted is sought to be rejected assuming that no
amount is received during the period. However, the details of amount
received during the year are given in Annexure l.

Personal hearing in respect the appeal was held on 30.07.2019, wherein Shri

Punit Prajapati, Chartered Accountant appeared before me and reiterated the

submissions dated 27.02.2019.

6. I have gone through the facts of the case, the impugned original

orders, the grounds raised in the review orders mentioned supra and the cross

objections filed by the respondent and the oral averments raised during the course

of personal hearing. I find that the only question to be decided is whether the

refund granted to the respondent vide the impugned OIO, is erroneous r

otherwise.

7. The matter deals with refund of unutilized input tax credit, and therefore

5

before moving forward, let me first reproduce the rel h enables a

person to seek refund of tax in such a situation, viz.
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RULE 89. Application for refund of tax, interest, penalty, fees or any other

amount.

[(4) In the case of zero-rated supply of goods or services or both without
payment of tax under bond or letter of undertaking in accordance with the
provisions of sub-section (3) of section 16 of the Integrated Goods and
Services Tax Act, 2017 ( 13 of 2017), refund of input tax credit shall be granted
as per the following formula 

Refund Amount = {Turnover of zero-rated supply of goods + Turnover of
zero-rated supply of services) x Net ITC+ Adjusted Total Turnover

Where, 
(A] "Refund amount" means the maximum refund that is admissible;
(BJ "Net ITC" means input tax credit availed on inputs and input services
during the relevant period other than the input tax credit availed for which
refund is claimed under sub-rules {4A) or (4B) or both;
(CJ "Turnover of zero-rated supply of goods" means the value of zero-rated
supply of goods made during the relevant period without payment of tax
under bond or letter of undertaking, other than the turnover of supplies in
respect of which refund is claimed under sub-rules (4A) or (4B) or both;
(DJ "Turnover of zero-rated supply of services" means the value of zero
rated supply of services made without payment of tax under bond or Jetter of
undertaking, calculated in the following manner, namely:-

Zero-rated supply of services is the aggregate of the payments
received during the relevant period for zero-rated supply of services and
zero-rated supply of services where supply has been completed for which
payment had been received in advance in any period prior to the relevant
period reduced by advances received for zero-rated supply of services for
which the supply of services has not been completed during the relevant
period;
[(E) "Adjusted Total Turnover" means the sum total of the value of 
(a) the turnover in a State or a Union territory, as defined under clause (112)
of section 2, excluding the turnover of services; and
(b) the turnover of zero-rated supply of services determined in terms of
clause (DJ above and non-zero-rated supply of services,
excluding 
(i) the value of exempt supplies other than zero-rated supplies; and
(ii) the turnover of supplies in respect of which refund is claimed under sub-
rule (4A) or sub-rule (4B) or both, if any,
during the relevant period.]
[F) "Relevant period" means.the period for which the claim has been filed.

[emphasis supplied]

I have carefully gone through the facts of the case on records, grounds

0

of the appeal in terms of the review order, the cross objection filed by the

respondent and oral submission made during the time of personal hearing. The

primary ground raised by the department in the review order is that the respondent

wrongly arrived at the value of 'turnover of zero rated supply of services'; that the

respondent has received the payment for zero rated supply of services after the

relevant period of the zero rated supply of services.

6
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The respondent, I find in para 5 first admits that this being a new law

0

they were not aware of about the above determination of turnover of zero rated

supply of services; that there was inadvertent clerical mistake on their part; that the

excess refund is only Rs. 5,47,242/- only.

10. Now, on going through Rule 89 of the Rule, ibid, I find that the refund is

to be granted based on the formula, which is reproduced above. I find that the

dispute is in respect of calculations of turnover of zero rated supply of services,

which is clearly mentioned in Rule 89(4)(0). I find that zero rated supply of services

would include

[a] the aggregate of the payments received during the relevant period for
zero-rated supply of services (+)
[b] zero-rated supply of services where supply has been completed for which
payment had been received in advance in any period prior to the relevant
period (-)
[c] advances received for zero-rated supply of services for which the supply
of services has not been completed during the relevant period .

The departmental claim in review order para 9[page 5] is that the claimant had

received the payment of zero rated supply of services after the relevant period.

Hence, going by the above, it could not have formed the part of turnover of zero

rated supply of services. However, the respondent has contested the ground by,
claiming that they had received the payments during the relevant period i.e.

December 2017, which is as per Annexure I to the cross objection.

0 11. Since the arithmetical data on turnover of zero rated supply as

mentioned under said annexure-l under cross objection was contrary with the said

turnover mentioned under the ground in the appeal, the matter was taken up vide

letter dated 17.05.2019 with the Reviewing Authority(Jurisdictional Commissioner)

requesting to clarify the exact amount of the payment received by the respondent

during relevant period. In response to that, it was clarified by the Additional

Commissioner, CGST & C.Ex. Ahmedabad-North under letter F.No.lV/16-18/0IA/

Misc/16-17-RA dated 25.06.2019 that turnover of zero rated supply of services/exact

amount of payments as per rule 89(4) (D) of the CGST Rules, 2017 received during

December 2017 were 4,25,99,672/-. In view of this clarification, the turnover

mentioned (though it is contrary to the ground of appeal wherein it is mentioned

that the claimant has received the payment for zero rated supply of service after

the relevant period) needs to be considered for deciding the

7
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11.1 Therefore, considering said turn over Rs.4,25,99,672 as turnover of zero •

rated supply of services during relevant period i.e. December 2017 in the formula

admissible amount of refund is calculated as under:

Formulae:
Refund Amount = (Turnover of zero-rated supply of goods + Turnover of zero-rated
supply of services) x Net ITC+ Adjusted Total Turnover

Refund Amount= 425996722229816/56454840

= 1682574/-(IGST RS. 725854/-, CGST Rs. 478360/- and SGST Rs. 478360/-)

Thus, the eligible amount of refund comes to Rs.1 6,82,574/- as against refund

sanctioned Rs.22,29,816/- and therefore erroneous/excess refund amount

sanctioned under impugned order is as detailed below:

Table A
IGST CGST SGST Total

Sanctioned vide 961932 633942 633942 2229816
the impugned
010
Eligible amount 725854 478360 478360 1682574
Erroneous 236078 155582 155582 547242
refund

0

12. In view of the foregoing, the impugned 010 is set aside to the extent it

. has erroneously sanctioned refund as mentioned in Table A above. The prayer of

the department for the recovery of the erroneously sanctioned excess refund along

with interest is also allowed.

0

rasee
izg 3gen (srfta)
Date: .2019

13. sf@aaaf grr af Rt + sft a Rqzt Gqla at# a fat sarar et
The appeal filed by the department-appellant stands disposed of in

above terms.

Is),
C d.
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By RPAD.

To,

M/s. Hi-Tech iSolutions LLP,

Hi-Tech House, B/h V-Murti Complex,

Gurukul Road, Memnagar, Ahmedabad

Copy to:-

ca ta,
CENTRj

le- %>~ ,,. .
• o ,..
°"' ,. '1

"30 ¥ ·d
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1. The Chief Commissioner, Central Tax, Ahmedabad Zone .
2. The Commissioner, SGST, Government of Gujarat, Rajya Kar Bhavan, Ashram

Road, Ahmedabad- 380 009.
3. The Pri. Commissioner, Central Tax, Ahmedabad- North Commissionerate.
4. Additional Commissioner, Central Tax (System), Ahmedabad-North.
5. The Assistant Commissioner, Central Tax Division- Vll(SG Highway East),

Ahmedabad- North Commissionerate.
Guard File.

7. P.A.

9




